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they do not make rules. They find rules already ex-
isting, unconsciously made by society, the product, as
it were, of its life; but the written laws which they
enforce are rules consciously made by men clothed with
the legislative power. I have hitherto purposely
endeavoured to leave Legislation out of view in order
that we might contemplate custom and its opera-
tion upon human conduct, uninfluenced by the con-
sideration of other causes affecting it. I did, indeed,
find it necessary to treat briefly of the first -employ-
ments of writing in the making of laws, in order to
show that the omnipotence of custom as the guide of
conduct was not to be imputed to ignorance of the art
of writing, and for that purpose spoke with some detail
of the early employment of writing among the Greeks
and Romans, but now that we find in scrutinising the
proceedings of courts in enlightened society that there
is a much larger appearance of written or enacted law,
some greater and closer attention must be given to it.
What the real nature of Legislation is, beyond the
fact that it is, in form, in writing, and purports to
express the command of the sovereign power, and how
far it is wise or expedient that we should attempt to
govern conduct through its instrumentality, are in-
teresting questions which I shall hereafter discuss.
Thus far I have been confining my attention to the
causes which, in point of fact, have governed and do
govern conduct. I am still prosecuting that inquiry,
and now come to consider to what extent Legislation
has, in different places and in different ages, been,
as a matter of fact, the source of rules for the govern-
ment of conduct.